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STATEMENT OF SENATOR BIRCH BAYH (D -Ind Y,
CHATRMAN OF THE
SUBCOMMITTEE ON INTELLIGENCE:-AND THE RIGHTS OF AMERICANS,
ENA EEE’CT’TOWITTE‘E"W‘T TELLIGEN

tem et v hes s Liesus . . . . .-

‘President Carter's Executive order for thévlntelligence o
Community is a significant step toward.the enactment of legis-
~ lation tovprbvide effective and lasting protectioq'against

\

= jillegal ox improper intelligence activities. I believe the new

"Executive order opens the way for legislative charters strictly
llmitlng intelligence activities that may affect ﬁhe xights Qf
Americans. ' - N

K The order 1mproves the standards and procedures prctectlng K
Americans agannst 1mproper 1nte11igence actlvities, Many of
these changes are the result of close consultatlon betweeﬂ‘thg
Administrétion and the Senate Select Cohmittee on,Intelligencé.

Although the improvements have not yet resolved every problem;

.,

they move in the right direction.  The joint efforts of the o
Select Committee and the Adminisfration will go forward to
develop.effective safeguards in the statutory charters.
The lesson of history is that e#ecutive branch refofms éreA

not enough. As long as intelligencé ope;éti&ns are limited .
only by Presidential orders énd Attorney‘General's guidelines,
the restrictive‘policies of one administration can easily”be
set aside by another. Therefore, I believe that the only éure
way to preserve our rights is for Congress to place clear and
éompreﬁénsive legislative-liﬁits on intelligence activities-

- affecting Americans, because executive self—reétraint is a

fragile safeguard.

Approved For Release 2004/10/12 : CIA-RDP81M00980R002000090164-0 -



Approved For Release 2004/10/12 : CIA-RDP81M00980R002000090164-0

» . N

-2

The intelligenﬁe agenclies of the United States are vital
to the success of this éountfy's foreign and_militéry policies.
_ But these agenéies -~ by their very nature -- élways Will be
A potential threat to the rights.of'Americaﬁé;_because they
operate in secret and they have massi@e information-gathering
capabilities. Fundamental constitutional'rights of speéch,
press, assembly, and privacy are at stake. 'Unjustified_invesﬁiQ}
gation of the lawful politigal activities of Amériéané; at .
home or abroad, infriﬁge first amendment fights. Unreasonable
spying on law-abiding Americans using physical surveillanca,
undercdver agents, or aécess.to confidential infbfmation vioiates
‘privacy righté.b Electronic suxveillancé{vphySiéal sééréﬁ,
and mail-opening in the Unitéd States or égainst'Amefiaans
"abroad must satisfy basic fourth amendment standards.'l

We must never forget that all these fights have been
violatéd_in the past. In the name of éollectiﬁg "foreign g
counterintelligence,“ the CIA mounted its worldwide CHAOS
operation to monitor antiwar dissenters and black activists
and to compile extensive files on their activities, both at
home and abroad. 1In the search‘for “fbreigniintelligence,""the
CIA randomly opened ‘the mail of Ameﬁicans to and from the.Soviet'
Union. In response to requests from the FBI, CIA, and ﬁilitary
intelligence, the National Security Agency used its massive
capabilities to collect, store, and disseminate information’

about Americans engaged in lawful protest activities. The FBI's
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_misguided attempts to protect "nationél security"” led to
illegal domestic break-ins, wiretaps, mail opening, and the
. so-called COINTELPRO operations deéigned to disrupt and dis-
‘credit the activities of Aﬁcricans in flagrant violation of
sthe first.amendment aﬁd due process of Law. )
“ Many of the abuses resulted from the vague mandate; of
thése.aaehcies. fhe scope of their authority was so broa& that

&

it provided no real barrier against 1mproper spying on law-.

1& .ablding Americans

“ "As the réport of.the Select Comﬁittee chaired by.Senator

' Church pointed out in 1976, the flrst Executlve order on
lintelllgence activities issued by Pre81dent Ford, failed to
provide adequate safeguards agalnst abuse. ' Its restrlctions
on collecting information about Amerlcans had broad exceptxons .
for such practlces as physical surveillance of Amerlcans abroad ©
who posed an undeflned "national security threat." Most re-
strictions did not apply at all to spying on the overseas
act1v1t1es of law-abiding Americans. - ) _ E ;‘

The Attorney General did not have dLrhorrty-under thc'

Ford order to approve the procedures for any covert 1nte111—
gence-gathering actlvitles in this country by the CIA or the
military. Nor was he requlred to approve procedures for
pPhysical surveillance of Americans, for usiﬁg undercover
agents to spy on Aﬁericans, for access to confidential private ’

information about Americans, or for the‘storage and dissemination
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of information about Americans. These weaknesses in the
- Attorney General's role were especially dangerous. The
Chﬁrch'Comﬁlttee saﬁ him ae."the most appropriate official
to be charged with ensuring that the lntelllgence agenc1es
of the United States conduct theLr activities in accordance
.. with the law,” and it recommended that he approve all regu—

lations adopted to protect the rights of Americans.

President»Carter's Executive order goes far towards

remedying each of these deficiencies. ' The reference to undefieed'

"national securlty threats" 1s dropped and the restrlctions
apply to spying on the activitles of Americans abroad as well as
lat home. The Attorney General must approve procedures for any.
covert Lntelllgence collection in this country, and for any.

other collection, storage, or dlssemlnation of private.information
 about: Americans. A new provision bans the use'ef oetside ‘ ’

agencies or persons to undertake prohibited activities on
.behalf of an intelligence agency. » '

All these changes were strongly urged by the Intelligence

Committee in its consultatlon w1th the Admlnistretion. They
~are clear improvements. However the safeguards of an 1mproved

Executive order are not-.a complete model for legislation to

protect the rights of Amerlcans. .

For example, the order requires that any warrantless search

or electronic surveillance directed against an American have

Approved For Release 2004/10/12 : CIA-RDP81M00980R002000090164-0



-t

. Approved For Release 2004/10/12 : CIA-RDP81 M0O980R002000090164-0

Presidential authorization'and the Attorney General's approval
based on probable cause that the American is an agent of a
foreign power; More detailed court order orocedures ahould
replace such PreSidential authorization when Congress‘com-

pletes work on the pendlng Foreign Intelllgence Surveillance

'Act (S. 1566) and on intelligence charter 1egislation The -

JudiCLary'Committee recently approved S. 1566 and it is now

before the Select Commiittee on Intelligeﬁcei' The Administra-

tion has made a firm commitment to supporting fu:;hér

1egislation to close the loopholes for surveillance of

_ Americans abroad and other warrantless searches.

- Furthermore, the FBI is not covered in detail byvthe

Executive ordexr restrictions. Detailed standards arc needed for
 FBI counterintelligence investigations of Americans. Under the .

-order, however, the procedures for the FBI are not adequately

defined. Charter legislation must establish such procedures

.for all counterintelligencé activities directed at Amexicans,

including FBI investigations and any‘CIA or military counter-
1ntelligence operations which may affect Amerlcans.;

‘An obvious reason for statutory procedures is that the
Executive order allows 1nvest1gat10ns of Americans who are not
suspected of committing crimes. "Counterlntelllgence" investi-
gations cover not only illegal activities, such as espionage
or international terrorism, but also nebulous "clandestine

intelligence activities" which are not linked to crimes. If
g . .
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such investigations of law-abiding priﬁate citizens are
‘necessary, the standards must be spelled out earefully by law.
| A third exaﬁple of the need to go beyond the Executive
order involves spying on Amerlcans to obtain "forelgn 1nte111-
gence. As the order now reads, intelligence agenc1es can
still gather private informatlon about law-abldlng American'
cltlzens and busxness firms 1f the 1nformatlon sought fltS the
dcategory "foreign lntelllgence" or if the American is in anz wai
acting on behalf of a foreign power." ThlS could include
p‘lnterv1ew1ng an American's friends and assoc1ates w1thout his .
consent to collect 1nformatlon about hlS meetings w1th forelgners,
or even using undercover agents to report information about »
’ hlS private deallngs with foreigners Operatlons almed at -
persons "actlng on behalf of" foreign powers could include
" Americans who are asked to speak out publlcly Ain support of a .:;t-
'_orelgn government 5 interests or who are 1awfu11y reglstered

representatives of forelgn governments.

These standards for gathering foreign 1nte1110ence about :
Americans Wlthout their consent are still too broad. Charter'
1eglslatlon must specifically address the questlon of when,
lf at all, a law-abiding American c1t1zen or bu31ness flrm
can ever be the target of covert foreign 1nte111gence gatherlng,
elther at home .or abroad. It must also include standards for
handling 1nformat10n about Americans gathered as a by- product

of spying on foreigners.

e |
: AN : , .
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These are examples of a_number of problems that have not

yet been fully resolved by the Executive order, but must be

addressed in charter legisiation,- Our primary aim should be

to establish, by law, that no intelligence agency ﬁay COnduet

_ covert intelligence operations, at home or abroad, solely to

gather information about lawful political activities, beliefs,

and aSsociations of Americans protected by the first amendment.

o

There should be a flat prohibition against dlssemlnatlnc ‘any
such Lnformatlon ebout Americans for polltlcal or other improper

purposes, includlng the discredlting of any person because he

.or she has criticized the President, an lntelllgence agency,

" or the polic1eq of the governumendt.

Despite these remalﬂlng issuaes, 1 belleve Pre31dent Carter s R

'Executlve order is a prelude to strong safeguards in leglslatlve ;

£

charters. 1 1ook forward to Worklng closely with the Admini-
stratlon in this enterprise because I know we share the bellef
in the need to place strict legal limits on intelligence aCthLtles'

that may affect the rights of Americans.

"y
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